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BEFORE THS DITISION CF FATIR RE30TZCES
DEPARTIENT OF FURLIC .ORS3
STATZ OF CALIFORYIA

olo

In the ¥atter of Application 5807 of aoodbri“ge irriration Digirict
to Anprooriatﬁ the Azsmented or Resulated Flow of !owslumne
River, Tridbutary to San Joaquin River ia San Joaguin County

for Irrigation =nd Domestic Purposes.

o0o
DECISIOI;’ A. 5807 D-3¢7
Decided ‘771.07 7, /f..?z,
' - o0¢
iPP:ABﬁ“CmS AT HEARING 9E2LD AT SACRAIENTO, AUGUST 17, 1331,

For Avvlicant
Woodbridze Irrigation District A. L. Cowell and Franx Davis

For Protestants
Rast Bay inunicloal Utllity Elstrict L. . Irving and C. E. Grunsky,Jr.
‘Staten Islend Lsnd Company W. B. Fuller :
J. %. Preston, Jr. ' Bdzar T, Zock
Reclamation District 548 No appearance

EXAMINEZR: Everett N, Bryan, Hydraulic Engineer,‘Divisioﬁ of Water Resources,
Department of Public works, State of California.
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OPINICN

SENTRAL FTATURSS OF AFPLICATIONW 5807

Application 5807 was filed by the Woodbridge Irrization District

on January 20, 1928. It proposes an ep'T priat1on of 300 cublic feet per
sacond of the aunzmented or rezulated flow of tne Mokelumne Eiver as brouznt
about by the release of water stored or to be stored in reservoirs built or

to be-bnilt on the Homalumne Biver and/or its tributaries. The water isg tc




be diverted at a point within the NS% of SE of Saction 34, T4 K, R € E,

M.D.B. & ¥, and is to be used for irrigaticn snd incidental domestic PUr—
posas onr 13,893.3]1 acres within ths woodbridge Irrigation District and also
on 13,086.50 acres not inciude& within the Woodbridge Irrigation District.
The application was protested by the following:

1. East Bay hunicipal Utility District

2. Staten Island Land Qomvany

3. J. ¥, Preston, Jr.
4, Reclamation Digtrict 548

~ EROTESTS
The East Bay Municipml Utility District objects to any filing at-

tempting to secure rights in the storage releases from upper reservelirs om
Hoksiumne River prior to the rizghts of saii prqtestant, which filings are
made upon the theory that sﬁch atoraée releaées differ in soﬁe respects

from tﬁe other waters of the éﬁre&m and allegaes in effect-fhat all the water
which may be stored in upper reservoirs end released therefrom is necessary
' for the use of said prbtestanf throuzn its Applications 4228, 47€8, EB0)D2

and 5128, |

The'Sgaten Island Lsnd Cowpany claims riparian rights and appro-

priative rights initiated prior to the effective date of the Water Comni s—
sion Act ana alleges in effect (1) that the approval of the application
would so reduce the flow of the Mokalumme.Eivér as to cause it to becoms
polliuted with salt water, (2) that it would diminish the releases from stor-
age upon which protestant depends to diffuse and force out the saline waters,
(3) that 1te supply for irrigation ourposes would be diminished, (4) that
the seepage of water from both forks of Mokelwmne River surrcounding Staten
Iglénd would be greatly diminished ani reduced, thereby diminishing the
value of the land for agricultu&al uses, and (5) that the apgroval 6f the

application would not best serve the public interest,
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J. W. Preston, Jr. claims the right to ths use of water from the

source from which applicant provoses to divert vased upon his Applicatioﬁs
1964, 2099, 2535 and <937 under wWaich he seexs to use the watzsrs of.ﬁokslumna
Biver for the irriga;ion of lande in the lMokelumne Easin above the lands de-
écribed in Application 5807 and he elleges in effact that if Application 3807
were approved the complete and economical developmeat for the full potentiali-

ties of the river for power end irrigation development proposed under his ap-

plication and certain power applications which have been assigned to the

Pacific 3as and Electric Company would be irreparably damaged thereby.

The Board of Trustees of Reclamation District 548 objecis to eny

further diversion from the Moxelumne River on the grounds that such diversion

will have a tendency to increase the salinity content of the delte channels

surrounding the District.

EEARING SST I ACCORDANCE WITH SICTION la
~ OF THE wATER CC.NISSION ACT

Application 5807 of Voodbridge Irrigation District was complefed
in accordance with the Water Commission Act and the requirements of the Rules
and Regulations of the Division of Water Eesources and being protested was .
get for a public hearinz in accordance with Section la of the Water Commis-
sion_Act on Augﬁst 17, 1931,.at 10:00 o'clock A.M. in Room 401 Public Worke

Buiiding, Sacrameﬁto, California. O0Of this hearing applicanti and protestants

were duly notified.

HiSTORx
The Woodbridee Irriszation District project is one of the oldest
in Californis havingz been started as a private enterorise in the lats
Eichties by Byron D. Beckwith who 1n 1886 posted and recorded & notice of
appfopriation of 150,000 miners inchas of water from %okeiumné Rivér near

Woodbridge.for use between the Town of New Hope (now Thornton) and the City
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of Stockton. Work on the project procezded with reasonable dilizence and

articles of incorporation of the wWoodbridze Canal and Irrization Company

were filed on April 27, 1889. The nein canal, substantially as at present

with a capacity of some 300 cubiq feet per second, was constructed and water
has been diverﬁed consistently ever since avout 1890 and distrihutéd for ir-
rigatiun purpcses in the territory indicated in the original notice of appro-
priation.

‘Because of financial_difficulties the Woodbridge Cénal and Irriga-
tion Comﬁany lost the property through forsclesure proceedings and in 1899
it was acquired by the Stockton & Mokelumne Canal Company which had beén
organized to develop it. That corporation made some extensions of the dis-
trivution system end built the present dam at wWoodbridge. |

The Woodbridge Irrigation District was forme& in 1924 with ﬁn area
of some 11,000 ecres and negotimtions for the purchase of the canﬁl system

and water rights of the Stockton & Mokelumne Canal Company were commenced.

. The purchease of the canal system and water rights was conswmated by the

district on April 18, 1928, and the area of the District increased to soms
14,000.acres; |

The Stockton and Mokelvmme Canal Company was & public utility and

~ had at verious times served at least 30,000 acres from the canal system

which the District acguired. However, before the sale of its propertiss to
the District, the Cansl Company was relieved of public utility status by
order of the Bailroad Commission, whick reguired the district to agree to

include within its boundaries any land which hed beer served from the canale,

provided proper petitions were presented by Yay 1, 1928, This requirement

wag complied with bﬁt'a large area theretofore irrigated at various timea

- from the canaié elected to remain outsi&a of the diatricf.
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SCURCES OF SUFFLY

While Application 3807 was filed for the purpose of appropriating
the augmented or regulated flow of llozelumne River which is or may 1in the
fature te available, it specifically refers to the relemse of water from the

following reservoire; -

{(a) The existinz reservoirs of ths Pacific Bas & Electric Compeny
: from which water has heretofors been released for the genera—
" tion of elecirical ensrzy at Zlectira.

According to the "Report to the Federal Power Commission on the
ﬁater Power of California" by Frank E. Bonner, District Zngineer of the Y. S.
Forest Service, which repoft.was submitted in 1928, the water supply td.the
fElectrg Power_Plant of the Pacific Gﬁs & Electric Company is regulated to a
smallraitent by the.storaga of 17,500 acre fest in four sﬁall reservoirs on
tha-headwatérs of the North Fork and E,OOO acre feet in therBear River Reser-

voir. The reservoirs referred to and their respective capacities are as

follews:
Reservoirs - Gapacity

Twin Lakes 1,424 acre feet
Upper Blue lakes E,74€ " u
Lower Blue Lakes 3,741 nw n
Meadow Lake 5,613 ¢ "
Bear River 6,000 ¢ u

' Total 23,524 acre feet

Under permits issued in approval of Applications 2751 and S1€l the
Pacific Gas & Electric_Comp;ny has the privilege of storing 9,412 a;re fegt
in the-Deer_Valiey Reservolr {capecity 9,412 acre feet) on the North Fork
of the'Hokelumne_Riier for use through the Electra and Tiger Creek Fower

Plants where the water is to be returned to the stream.



{b) Reservoir now under construction by the Pacific Gas &

Blectric Comrany at S21t Springs.

Under ?ermits issuzd in approval of Appiications 2100, 2534 and
524Q the Pacific Gas & Electric Company has the orivilege of storing 145,000
acre feet per annum in tne Salt Scrings Reservoir (capacity 130,000 acre feet)
on North Fork of quelumne River for use for power purcoses through the Tiger
Creek and ZElectra Power Plante where the water is to be returned to the
stresm. |

(c) The Ferdee Reservoir of the Zast Bay Municipal Utility District.

Under pérmits igsued in aprroval of Applications 4768 and 5128 the.
East Bay Municipal Utility'District has the privilege of storing 2i7,000 acre
feet per annum in the Lancha Plana Reservoir (capécity 221,000 acre féet) on
the Mokelumne River fof power purposes at a powsr house constructed just below
thé Pardee dem whére the water will be returned to the stream.

Under Appiicatioﬁ 5002 the Xast Bay Hun;cipal Utility:District Pro-

poses to store 25,000 acre feet in tke proposed "Middle Bar Reservoir! at the

upper end of the Lancha Plana Reservoir on the Mokelumne River. The storage

is to be made primarily for the purpose of creating a head witk which to gen—
erate power and when once stored the water will be released only in excep-
tionally dry years. Actiqn upon this application has been withheld pending
clearance by the Federal Power Commeission.

(d) The Beservoirs to_be constructed by Joun . Preston, Jr.
under Applications 1477 and 1473. '

Applications 1477 and 1479 were cancelled at the raguest of the ap—
plicant or December 5, 1929, and trerefore the storesze provosed thereunder
will not be available to the Woodbrideze Irrigation District.

The averaze annuasl discharge of the }okelumne River is approxi-—

mately 800,000 acre feet and by the use of the reservoirs described ahove
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which have an éggregate capacity of same 405,00C acre fest, it may be ex=
pacted that at least this latter amount will nerrezlly become availeble an-
. nually.

O AFPR0-ATaTICT WDER APFLICATICON 5307

WATERS SUBIZCT

]

Section 17 of the Water Commission 4ct rrovides that water which
has been appropriated and used =nd allowed to flow beck into a stream after
such use is subjsct to appropfiation and in the matter of Application 2648
of the Waterford Irrigation Distriet, Decision 192, this office has hereto-

fore ruled:

n¥*that water of one season or veriod of time is not
water of amother season or periocd of time; that water made %o
flow in ancther season or period of time is not natural Tleow
of the season or pericd of iime vherein it is made to flow;
that rights by avprovriaticn are measured end limited by time
or season of use as well as by amount of waier and waters of
one season Or period of time wihich are in excess of vested
rights of use during that season or veriod of %ixzs =nd cannot
be used by direct flow apopropriation during the time of their
natural oeccurrence are not within the rvight of such direct
flow appropriation.™ '

It is therefore the view of %this dffice that waters which have bean

stored for power purposes, used and returned to the stream, ars subjeet to

apﬁropriation by the next =zopropriator who initiates a right after the released

étqrage:is in reasonable vrospect,

Whilé applicant has specifically mentioned in Avplication 5807 the
réleases_frqm certain reservoirs which have been either consiructed or are
in contemplation of construction wnder rights élready initiated.thare is an
‘attempt in this application t0 establish a clain to waters which méy.become
available thfougﬁ storage reie&ses unéer anpropriations not yet iniﬁiated.
If is the opinicn of this office, however,.and it hzs been s held (Decision

‘873) that while we can aprorove an applicaﬁion for water when there
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is reasonable prospect, at the time of the filing of such application, that

such water will become avallable, we cannot aporove an applicatlon for water
which was not in rrospect when the application was receilved,

Cur position in this ratter was directed to the applicant!s atten-
tion at the hearing and an opvortunity was afforded applicant £o file a2 brief
in support of this phase 6f its application btut nothing has been submitted.
¥e shall therefore be compelled to recognize Application 5807 as seeking to
appropriate only.such water as was in prospect at the time the application
was filed.

RISCUSSICN OF PROTZSTS

J. W. Preston, Jr., as was indicated above, claims certain righta

in and to the storage relesses soughf under Application 5807 by vi:tue of )
his ovn:priorlapplications 1964, 2099, 2535 and 2997, and the record ﬁlearlﬁ
1nd1catgs that these applications were filed by him to initiate rights to
e for irrigaticn purposes thé Water which 14 was sought_tc.appropriate

for power pur;ﬁoses wnder Applications 2100 and 2534, and that by means of

_ Applicafion 2997 he pfoposed to store and re-regulate for agricultu:ai puf— .
ﬁosea-at a point far down on the stream the waters which had previously bsen
so used for powWer purposes. He originally made both groups of filings but

: in 1926 sold out the power phases of the coordinated development to Pacific
Gas & Electric Company reserving to himgelf whatever'rights there might be
to use the réleased storage of the power development for irrigation par-
poses. Actlion on thias group of four aprlications retained by him has been
continued from time to time becamse of hisg in=ability to shot.reasonable
assurance of an ability to conéuumate the use proposed and to proceed with

the development, and action is still pending for the same remason. It is
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problematica}.. thether or not he cé.n ever show reasonsble assurance of
ability to conswmete the use proposed, and wWe now have another -and later
applicant who not only is ready and desirous of using these relleased stored
waters but has completed the necessary works and has actually been divert—
ing and usiﬁg beneficially for more than a year a portion of the storaga
releases which J. W. Preston, Jr., claime under his orior filings. It is
altogether pmbafnle that there may be stbrage releases 1n excess of those
which could be rightfully claimed and bereficlally used by Preston, partiéu-
larly in view of the fact thet Application 4767 of Zast Bay District is
posterior to his. filings and if not, provided he vroceeds with and consum-
mates his appfopﬂations, his points of diversion are upstream and his di-
versions cannot ohysically or legally be interfered with by the approval

of Application 5807 of Woodbridge Irrigation District.

East Bay Munleipal Utility District objected to approval of Appli-

cation 5807 because 1t specifically mentions the storage relesses from uppef
storage reservoirs, belng apprehensive 1t appears fhat the rulixig might ba
made that such stofage releases Were of a peculiar status a.nd. not.an‘raila.‘bla
to the District under its Applications 4228, 4768, 5002 and 5128 because of
the failuore of the District to specifically mention them. Suck 18 not the
view and ruling of the Division. It is our view that any and all waters of
the stream which are in reasonable prospect at the time of fiiing, whether
natural or foreign either as to time or place of orizin, may be claimed by
an applicant aubject.only to prior aud vested rights and that there is no
necessl{y for specific mention of the particular waters which are in mind.
The waters which Woodbrldge Irrigation Dilstrj.ct would appropriate wader Ap-

plication 5807 are neither ph_ysically nor legally subject to appropristion
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by that District until they have passed beyond and below the diversion works
of the East Bay lunicipal Utility District and it is therefore our view that

said District states no cause of action in its protest.

The Staten Island Tand Company and Reclamation District 548 which

are below the applicant!s proposed point of diversion, are relying upcn ap-

propriative rights initiated prior to the effeﬁtive date of the Water Commis—
| sion Act'énd riparian rights. It is our view, as stated above that thess pro-
testarts cannot successfully sustain a claim of right to waters released from
storage under rizhts initiated suhsequent'to the oeffective date of the Water
Commission Act. |

) In connaction with the claims of these protestants that both as

riparian owners and as aporopriators they have a rizht to these waters to
ingure against encroachment of $alinlty in the Delta channels, we gquote
from a previoué opinion of this office (Decision 100) as follows:

Px+x{he supreme court trsated the Antioch case as one
of 'unprecedentad conditions' requiring original treatment and
under the reasoning of that opinion we fesal that the supreme
court nas very clsarly indicated that saline control is a new
and unprecedentsd condition in the law of waters and that tne
established canons of law are inconclusive and must yield to the
exigencies of the $ime and place involved. Those exizencies were
deemed inconsistent with a demard for saline vrotaciion and in
our opinion saline protection is as foreizn and a2s novel to the
riparian doctrine as to the appropriative doctrine. It apovears
that the appropriator in the Delta nesds salime protection just
as much as does the riparian user and that if the one is not en
titled thereto neither is the other,Th#*»

Under Aoollcation 5647 the Department of Finance, State of Cali-

fornia seeks to apprapriate as follows:
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Source | Amounts Points of Diversion
Dry Creek : 50 ¢.f.s. and 5,007 A.F. SE% Sec.?, T7N, R1iE
Sutter Creek : 50 e.f.e. and 5,000 A.F. SZg Sec.22, TVF, RiSE
Yorth Forik Mokelumne River 400 c.f.s. and 100,000 A.F. Mg Sec.l?. T7H, R14E
Mokelumne River €00 ¢.f.e. Sec.34, TEN, RIZE

The water is to be divertied throﬁghout the entire year and used for
irrigation and domestic ?urposes on 100,000 acres in T 4 to 7 N, B 9 to 13 B,
inclusive, M.D.B. & M.

Under Application 5€48 the Department of Finance seeks to appropriate

from the:Mdkelumne, Calaveras end Stanislaus Rivers and tributaries. From the

Mokelumne River and tributaries it seeks t{o approprizte as follows:

Scurce Amount Points of Diversion
Forest Creek. 25 c.f.s. Sec.24, T7 N, R14 E *
Middle Fork Mokelumne River 40,000 A.F. SWZ Sec.12, T 6 N, R13 E
Middle Fork Mokelumne River 140 c.f.s. Sec. 8, TEN, R13 E
South Fork Moxelumne River 40,000 A.F. NE% Sec.23, T € N, R 13 E
South Fork Mokeiumne River 25 c¢.f.8, Sec. 2, TSK, R14 X%
South Fork Yokelumne River 230 c.f.s. Sec.16, TEN, R13 E

 Molrelumne River 200 c.f.g. Sec, 18, TS5 N, R11 E

‘The water is to.be diverted throughout the entire year for irfiéa—
tion apd domestic purposes on 310,000 acres of land in T1 S, R 10 to 12 &, in.
_ elusive and T 1 to € N, inclusive, Ranges 9 to 15 E,_inclusive, M.D.B. & M,

Applications 5647 and 5€48 are prior in time to Application 5807 of
Woodbridge Irrigation District.. A portion of the water which the District
proposes to appropriate is water released from storage from reservoirs above
the points of diversion described in Applications 5€47 and 5643 and the lands
which the Woodbridge Irrigation District proposes to irrigate are not in-
clﬁded within the place of use as described in the State fillngs. The Wood-
bridge Irrigation District application is however not only to apprepriate at
a point downstream, whence the water will come only after having paésed all
pointe of diversion specified irn the State filings but it is an application

to appfopriate by a publicly owned project for lands adjacent to Mokelumne

-1l




i £

Biver and within its watershed, lands which are naturally dependent on
Hokelumme River for a water supply and entitled by egual rizhit to service
therefrom with tae lands specified for bemefit under Applications 5647 and
5648 of the State. It 1sg our judgment tﬁerefcre that the present develop.-
ment and'existing opportunitj for immediate service to lands within Wood-
bridge Irrigation Districf should not wait upon the uncertain develomment

of the future under Applications 5647 and 5648 of the State.

HELATION OF DISTRICT T0 ILAMDS OUTSIDE ITS BOUWDARIZS

A contract has beer entered into between the applicant and the

- Department of Institutions of the State of Califormia waereln it was égrsed

that the District would fumnish water for the irrigzation of any 300 acrss

within a certain 400 acre tract held by the Stockton State Hospitel. Al-
though no‘definite contractual relationship of any character existe beiween

the District and the owners of other lesnds which it is proposed to serve

.outslde the Disirict boundaries reasonabls assurance of the District's

abilitf to make such a use is evident. Canals have been constructed ex-

tending into the area to be served and applicant has already ssrved a por-

“tlon of these ouiside lands,

Section 18 of the California Irrigation District Act as amended
in 1924 provides that the Board of Directors of an irrigation district —
"May, if they deem it for the best interests of the
District, enter into a private contract for tae lease or sale
of any surplus water or the use of such Water not then neces-
sary for use within the District for any 1aw1ul purposss, for
use either within or without the District.® '
It 1s also provided that no right in any water ownad by the

District should thereby be acquired by user and that nothing in the sec-

tion should be construed as authorizing the sale of a water right. At
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the end of the section a provision is added to the effect that any lease

or contract entered into for a period of more than ome year shall not be
valid unless aporoved by the California Bond Certification CoﬁmiSSion.
Theré 1s no question but that the District may diépose of sur-
plus water to lands outside of its boundaries. Whlle there may be uncer—
tainty as to the power of the disirict to appropriate water for lands ly-
ing ouxsida of its boundaries a determination of this point is immaterial
to the presen+ decision. In the event that such service is not bossible
under the law the district can at least deliver surplus water to these

lands.,

AFPEOVAT, OF APPTICATION IOR FULL AMOUNT IS I ORDIR

During the course of the hearing and suhaequently, the Div1sion
reqnssted of the applicant a showing that the full amount of . the application
Was necessary and could be used beneficlally for the purposes which were con-
templated. This inquiry wes proupted by the doubt that applicant was in a
position to appropriate for the lands outside the District boundariss, and
~1f this doubt were resolved against such an aporopriation then 300 cubic |
feot per second {the amount for which application was made) was probably
more than would be beneficially used within the District boundary, and per—
mit must in accordance With the previous praciice of the Division issue
for =ome lesser amount. |

it bas heretofore been the practice of the Division to refuse
to épnrove an application for an amount grossly in excess of fhe'estimated
need for the beneficial uses contemplated in the anplication and an effort

has beesn made, pricr to the issuance of permits for iffigation use, o




estimate the need on an acreage basis and issue permits accordingly rather
thgn for the amount apnlied for if this smount Were in excess of the esti~
mated needé, Iany uncertain faétors hewover enter into such en estimate.

and mistakes have been made at various fimas,_as was proved at time of in-

spection for liicense, when it was found bensTiecial use was in faect being

' made of an amount in excess of the estimated need ss alloved in the permit.

Variability 1in net consumptive requirement for varicus c¢rovs .in so0il condi-
'tions, in'fransportation losses, in precipitation, in évailability of water
in the source, and in economic conditions as affected by the financial situa-
tion of the appropriator, value of crops, proximity of rarkets, étc., nake
an accurate estimate of the water needs of sn Irrigation »po ject prior to
development practically'impossible.. If the estimate is made'sufficienﬁly_
“high to ﬁe éafa it ié ﬁf little pfactical value, o

it is well established thﬁt beneficial use is the basis,; the
measure aﬁd the iimit of an appropriative right and if en irrigation pro-
| jeétnis clearly descrived in the apvlication we believe generally this
.:measure will suffice until use has beenh comﬁleted and the right consumated
when inspection at time of license will make possible the establishment of
some quantitative measure. Having accepled this view it is no longer neces-~ ..
sary for us to give thought to the-pos$ibility that a right canhot.be con-
surmated in connection Witﬁ the use upon lands outside the District, The
application may itherefore be approved for the emount requested and if the
Distfict has.the power %o appropriate for thzse outside lends a right will

be congwmmated for the emount thus
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beneficlally used. If such a right cannot be conswmated then the right

will mature only for sﬁch water as is beneficially used within the Distriet.

QoNgLUS ToNT

The use to which the Woodbridge Irrigatica District proposes to
ﬁut the water is a useful and beneficlal onaglthe applicant has given réa-
sonable assurance of its abiiity to consmmate the proposed use and there
is unappropriated water.availabla in the source from whica it is sroposed
to divert. It is therefore our opinion that Application 5807 should be
approved. |

It shounld bve expresslj understood that the issuance of fﬁe ?er-
mit does not approve Application 5807 insofar as it relates or comtemph tes
the appropriation of waters not in reasonable prospect of avgilability at
tha.time of the receipt of said application by this officé and a special

clauvge should be incorporated therein to that effect.

 QBDEER |

3_ Application 5807 for a permit to appropriate water having been

'filed_with the Division of Water Resources as above stated, protasté hav-
ing been filed, a public hearing having ﬁeen held and the Division of Water
‘Regources now belng fully informed in the premises:

IT IS HEREBY ORDZRED that said Application be approved and that

a permit be issued thereon subject to such of the usual terms and condi-
tions as.méy ﬁe ap?roﬁriate and subject to a further special term and con.

dition as'fbllows, towit:
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Issuance of this permit snall not be constrved to ap-
prove Application 5807 insofar as it relates to or corntermlates the
appropriation of regulated flcw ~r releesed storage resuliing from
appropriations under 2pplications filed or other develorments pro-
posed subsequent fto the filirg of said Application 58C7.

WITHESS my hand and the seal of the Department of Public Works of

the State of Califormia this 75/ day of "774_? , 1922,

EDWARD HYATT, Stete Engineer

M—I@QN\/&Q—QMM

Devuty ()




